CHAPTER 1.

OF THE ARTICLES OF ASSOCIATION, AND uOF THE
FORMATION OF RAILROAD CORPORATIONS.

Company, how formed. Articles of association.
Articles of association, what to contain.
“When company may assume another corporate name.
Articles of association to be subscribed.
Articles of association to be filed and corporation created.
9. Certificates of incorporation to be recorded.
10. When articles of association shall not be filed.
11. Amended articles of association may be filed to cure irregularities in-
original articles.
€12, Articles of association omitting the names of the dircctors, how
amended.
g 13. Amendment of articles of association, when two companies construet-
common line of road. _
£ 14. The same. :
£ 15. When, also, the company may alter and amend its articles of associa-
tion in other respects. -
E 18. Purchasers of franchise at judgment sale may file articles of association.
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17. Articles of association by purchasers of the frapchises and property of

railroad sold under mortgage sale.

§ 18. When purchaser of railroad at mortgage or other judgment sa’e, and his
associates, may make and file new articles o association.

§ 19. Unauthorized use of names to prospectus.

§ 4. Company, how formed ; arlicles of associalion.—
Any number of persons, not less than twenty-five; may
form a company for the purpose of constructing .aaintain-
ing and operating a railroad for public use in the convey-
ance of persons and property, or for the purpo-e of main-
taining and operating any unincor rated railroad already
constructed for like public use, and for that purpose may
make and sign articles of association. (Zaws 1850, chap.

140, §1.)

Under the act of 1866 (chap. 697), any number of persons, not less than ten,
may form themselves into a company for constructing, maintaining and operat--
ing s railway by means of a propelling rope or cable attached to stationary
power. (See chap. 8, post; see, also, post, Narrow Guage Railroads, Elevated
Railroads, Underground Railroads and Tunnel Companieg, and Street Rail-
roads in Cities, and Construction of Roads in Foreign Countries.)

8§ 8. Articles of association, whatlo contain.—There shall
be stated therein the name of the company; the number of
years the same is to continue ; the places from and to which
the road is to be constructed, or maintained and operated
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the length of such road as near as may be, and the name of
each county of this State through or into which it is made, or
intended to be made ; the amonnt of the capital stock of the
company, which shall not be less than ten thousand dollars
for every mile of road comstructed, or proposed to be con-
structed, and the number of shares of which said capital
stock shall consist, and the names and places of residence
‘of thirteen directors of the company, who shall manage its
affairs for the first year, and until others are chosen in their
places. (Laws 1850, chap. 140, $1.)

Chapter 280 of the Laws of 1876 provides for the assumption of another cor-
porate nume, upon an application to be made to a special term of the SBupreme
‘Court. One of the termini was loeated by the company at an cligible point in
Brooklyn, under its charter, and the particular loeation was adhered to for some
years, leld, that the compiany was concluded hy its acts, (Brookfyn Ceniral B.
Co. v. Brookdyn City R. Co., 32 Barb., 358; wee Ifndson &r, 0. v. N. Y. and
Frie R, Co., 9 Paige, 323} The articles of. assoctation of a railroad company
_ declared that it was organized to construct a milroad in the countics of Kings
-and Quecens, to commence nt Rrooklyn, and *‘terminate af MNewlown, Queens
county,” ard to be about twenty-five miles long, The fowrn of Newtown bor-
ders upon the city of Brookiyn, but the rillage of thal name (included in the
town) is some miles from the boundary, and twenty-five miles from the starting
point of the rond. FHeid, that the articles contemplated the construction of a
road running into the town of Newtown, and not merely to its boundary. (5u-
preme -Court; see also Mohawk Bridge Co.v. Utica ond Schenectady R. Co., 6
Paige, 5534.) The general law forthe incorporation of milroad companies {chap.
140, Taws of 1850) requiresin the articles of association only such approximative
catimate of the length of the proposed road as may be made in good faith with-
out an sctual survey and location thereof. The precise length is not required
to be stated, but only the length as near us may be.  The act contemplates the
formation of the company before the route is surveyed and the length actually
known. (Buffalo and Pittsburgh K. R. 9. v, Hateh, 20N. Y., 157.) Where
there is no fraud, one who sigus the articles of association to ormanize a railrosd
corporation cannot, in an action for the ealls, show that thie road is in fack
longer than the distance stated in the articles. (7roy and Rutlend R. B. Ca. V.
Herr, 17 Barb., 581.) [Ifeld, no defense to action upon stock subscription that
the articles of associntion were defective in not definitely stating the termini of
the road or the countics through which it passed, as, notwithstanding the defect,
the road had been built, put in operation and recognized by the Tegislature.
"The shares of stock to which defendant was entitled were shures of stock ina
corporation de facto. (C. J. B. R. Co. v. Kyle, B4 N. Y., 185)

§ 6. When company may assuine another corporule
name.—Any incorporation, incorporated company, society
or association organized under the laws of this State, ex-
cepting banks, banking associations. trust companies, life,
health, accident, marine gnd fire insnrance companies, may
apply at any special term of the Supreme Court sitting in
the county in which shall be situated its chief Dbusiness
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“office, for an order to authorize it to assume another corpo-
rate name. (Chap. 280, Laws 1876, amendiny chap. 322,
Laws of 1870.)

Railroad companies were especially exempted from the operation of the statu-
tory provision authorizing corporations organized under New York laws, to
ehange their names by petition to the general term of the Supreme Court (Laws
1870, ehap. 822), of which the above scetion in the text is an amendment. A

corporation organized under a special charter, and reorgunized subsequently

under a general law, with o change of its name, and, to some extent, of its
powers, is essentially still the same: and a judgment in an action brought against
it Dy its latter name, to adjudge it dissolved for forfeiture of its charter, may’
appropriately cover the acts of the original corporution. (Supreme Ct., Sp. T.,
1862; Prople ex rel. Bartun v. Rensselaer Inx. Co., 38 Barh., 323.) A corporn-
tion cannot be known by two names. (McGary v. People, 45 N. Y., 153.)

§ 7. Articles of association lo be subscribed.—Each sub-
scriber to such articles of association shall subscribe thereto
his name, place of residence, and the number of shares of
stock he agrees to take in said company. (Laws 1850,
chap. 140, § 1.)

It was held under the Genernl Railroad Act of 1848, for which the present
law ix n substitute, that onc who merely signs a preliminary subscription paper,
previous to the organization of a company under the general milroad act of
1848, by whiclt he agrees to také the amount in capital stock. pliced against his
name, but who doex not subsequently sign the articles of associution, or sub-

scribe to the capital stock in the books directed by statute to be opened after

the corporation is formed, does not become a stockholder within the statute, and
is not linble to the company on the preliminary subseription. [Distinguishing
Stanton v. Welson, 2 Hill, 133: Hamilton and Danarille Plank-road Co. v, Rice,
% Barbh., 157, Swpreme 1., 1834, Troy and Boston R. R. Co. v. Tibhlts, 18
Barb., 207.] (This doctrine was disapproved of and doubted in Poughkeepsic and
Salt Poind Plcide-rond Cu, v, (Frifin, 21 Barb,, 4534, but on a comparison of the
facts in the two cases, it will be seen that the statutory methods preseribed for
the organization of railroad and plank-road companies and associations are dis-
similar; but in the same case on appeal, in 24 N. Y., 150, it was held that the
preliminary subseription and other steps, prior to the signing of the articles of
associntion, are provisional, and without creating no fixed right and imposing
no obligation on the partics.)
(Contra.) An agrecment to take & certain number of shares of the capital
stock subscribed previously to the incorporation of the company, croates, if not

an express, nn implied promise to pay, which will custain an action by the com. .

pany after its complete incorporution, to recover calls on the, stock.) (Ct. of
Appeals, 1856, Bugtlo and N. Y. City R. R. Co. v. Dudley, 14 N. Y. [4¢ Kern. ],
386 : ace, lws, Latke Outurio, ete., R R Co., v. Mason, 18 N. Y. [2 Smith], 451;
to the contrary, Supreme Cf, 1834, Troy and Boston R. R. Co. v. Tibbitl, 18
Barh. 207.) 'The only modes prescribed by statute for becoming a corporator
and stockholder in a milroad company are originally subscribing the articles
of associntion, or. after the, company is incorporated, by the filing of the arti-
cles by subseribing to the eapital stock in the books opened Ly commissioners.
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(Troy and Boston. R, B, Co. v. Tibbitls, a0 this sarﬁe eﬁ'cct-, see, also,

: T and B. R R. Co. v. Warren, 18 Barh. 310, iafra) An informal subscrip-.

tion or promise to take stock prior to the ~imming of the articles of association,
has no legal vitality standing alone. It ix » mere provisional act, inoperntive

" - unless pursued through the remaining forms of the statute. Of itself it secures

no right of membership, present or future, to the aubscription, as it is not essen-
tial to a regular orgunization of the company, & nd imposes no legal obligation upon
the company to issue stock to the amouant mmed therein or upon the subscrip-
tion to puy for it. (77 and Boston. R. R. . v. Tilbitls, 18 Barh., 207; approved,
24 N. Y., 150.) The General Railroad Act {of 1848) conferred no powers to
make conditional subscriptions, and such a subscription is contrury to public
policy. (Idem.; 1 ilill, 518.)

A condition apnexed to a subscription. imposing an unnuthorized limita-
tion of the directors’ statute power to eall in atock, or which provides for
a dividend by way of interest, to each payinge «tbseriber, until the full comple-
tion of the rond, is illegnl and void, as contravening public policy. (Supreme
o1, 1854, Troy and Boston B, R. Co. v. titditix, 18 Barh,, 287.) The statute
prescribes a partienlar mode of subscription, viz.. that the associates shall sev-
erally subseribe the articles, ete., and that method must be followed.  There-
fore & subseription to the preliminary papers hy one of sume being as follows :
«Bstate of N. W., 100 shares, $10,000,” ix not binding cither upon himself or
his heirs. (7% and B, R. R. Co. v. Warren, 1% Darb., 310.) The subscription
carries with it in all cases a promise to payumnless, indeed, the obligation to
pay is plainly excluded by the Ianguage of the subsecription. (Palmer v. Lau-
yence, 3 Sandf. 161: Hartford and N. I 1L ty, v. Cromrell, 5 Hill, 388:
Spear v. Craeford, 14 Wend.. 20: Stanton v. Wileon, 2 Hill, 158: Northern R.
. v. Milter, 10 Barb., 280; Rensseluer el Pheil-road Co, v. Barton, 16 N,
Y., 457, note ; Buffalo, ete., R, Co. v. Dudley. 14 N. Y.. 336.) The advantages:
10 be derived from being a member of & corporntion formed for profit, and of
the consequent right to participate in the .peenniary dividends, is & positive
benefit ; and where the agrecment sccures that adrantage to the subscriber, on
the orgunizution of the company, the objection of » want of consideration can-
not he made with success. (2 ITill, 158: 2 Den,, 45, 417; 14 Mass., 172; Su-
preme O, 1849, Honilton and Deanseille | Yenh-romid, Co. v. Rice, 7 Barb., 157;
1856, Ponghheepeic and Selt Point Plank-roud to. v Grifiin, 21 id., 454; 8. P.,
Ct. of Appeals, 1854, Sehenectady and Soratup Pank-rond Co. v. Thatcher, 11
N. Y., [1 Kern.], 102: 1857 [citing. also. 2 Kern., (8], Lake Ontario, ete., R. R.
Co. v. Muson, 16 N. Y. [2 Smith], 451.) .

Where all thie eapital stock of a corporation is suhseribed for and taken at the
time of filing the articles of incorporation, amdl the eertificate of incorporation
names all the stockholders, no subsequent suhscribers, by merely writing their
names in the corporation ook, and affixing a number of shares to their respect-
ive names, can acquire a Hght to any shares of stock, or become stockholders,
and liable as such for its debts, (Swprea ('t 1886, Lathrop v. Kneeland, 46
Barb., 482.) .

When the stock ix once all taken, the corporation has no more at its disposal,
unless it regains a portion of that so taken, hy forfeiture ; and no person can
become a stockholder except by purchase from one of the original subscribers,
or his assignee, and by assignment of stock. (Ih)

A subseription by a partnership aame ix # compliance with the provision in
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the general railrond act—requiring each subseriber to the articles of association
to subseribe thereto *‘his mdme, place of residence, and amount by him sub-
scribed "—especinlly where the subscription was made by one partner in the
name of both, and the other subsequently ratificd it. (Supreme (Y., 1856, Og-
" ‘densburgh, Rome and Cloyton R. R. Co. v. Frost, 21. Barb., 541.)

" Where defendant subscribed in bis own name for fifty shares of railroad

stock, and at the same time subseribed for fifty more, signing his own name
. ngaip, adding thereto the letters < Exr.” to indicate that he took the additional
~ fifty shares for an estate for which he was executor,—Held, that these were
-separate contracts, upon‘which separate actions would lie ; and that the pen-
dency of the action to enforce payment of the first subscription, formed no
. sufficient ground for abating the action to enforce the second subscription. .(CY.
of Appeals, 1885, Frie, efr., R. R. Co. v. Patrick, 2 Keyes, 256.) . .
., A railroad corporation formed under the general mailroad act, is not formed,
and does not become s legal body, until sll the requirements of the statute have
heen complied with, and the articles filed in the office of the secretary of state.
Until this has heen done, the subscription of any person to the articles 18 4 mere
proposition to take the number of shares specified of the capital stock of the
corporation thereafter to be formed, whieh is revocable, and not a binding prom-
ise to take and pay. (Supreme Ct., 1857, Burt v. Farrar, 24 Barb., 518.)

It is no defense to an action to recover on s subscription, that the name of

another subscriber was ernsed from the articles of association before they were
filed, where it appears that the erasure was made with the knowledge of the
defendant and of all the directors, and at the request of the person whose name
was erased, and without frandulent intent. (Supreme C1., 1855, Rensselaer and
Washington Plank-road Co. v. Weisel, 21 Barh., 58.)

§ 8, Articles of association to be filed and corporation
created.—Un compliance with the provisions of the next
section, such articles of association may be filed in the office
of the secretary of state, who shall indorse thereon the day
they are filed, and record the same in a book to be provided
by him for that purpose; and thereupon the persons who
have so subscribed such articles of association, and all per-
.sons who shall become stockholders in such company, shall
be a corporation by the name specified in such articles of
association, and shall possess the powers and privileges
granted to corporations, and be subject to the provisions
contained in title three of chapter eighteen of the first part
of the Revised Statutes, except the provisions contained in

“the sgvent.h section of the said title. (Zaws of 1850, chap.
140, § 1.) .

The ‘“ next section " mentioned in the text above is § 2 of chapter 140 of the
Laws 1850 (§ 10 posf), and has reference to the payments made upon the capital
stock as the same has been subscribed, and to the annexing of the affidavit
required by the statute to the articles of association. * (For the powers or privi-
leges of railroad companies mentioned in the above section, see § 118, post.) The
raiiroad company is not created, and does not become a legal body, until the
articles of association are duly filed, and until the requirements of the statute
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