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§ 157. Legislation prior to general railroad act, to acquire title to lands upon
change of route of road.

§ 158, How title to land acquired prior to the general railroad act, in cases
where com an{ could not agree with owner,

§ 159, How land acquired under the last two sections to be held by the com-

pany.
§160. Proceedings previous to the general railroad act to enable compzanies
to acquire valid title to lands in cases of defective title.
& 161. Bpecial estates in law ; title to, how acquired.
§ 162. Trustee not authorized to sell ; proceedings to acquire title to land.
2 § 163. United States—certain lands—title to, not affected by railroad priv-
eges,

§ 17, Power of corporation o receive and purchase
land.—Every corporation formed under this act [General
Railroad Act, Laws 1860, chap. 140], shall have power:

To.take and hold such voluntary grants of real estate and
other property as shall be made to it, to aid in the construc-
tion, maintenance and accommodation of its railroad ; but
the real estate received by voluntary grant shall be held and
used for the purposes of such grant only.

To purchase, hold and use all such real estate and other
property as may be necessary for the construction and main-
tenance of its railroad, and ‘the stations and other accom-
modations necessary to accomplish the objects of its incor-
poration; but nothing herein contained shall be held as
repealing, or in any way affecting an act entitled “An act
authorizing the construction of railroads upon Indian lands,”
Ppassed May 12, 1836. (Laws 1850, chap. 140, § 28, subds.
3,23, a.sz; amsended and re-enacted by Laws 1880, ckap. 133,

, Sub. 3.

(Bee §§ 155 and 156, post.  See section 199, post, i. ¢., section 28, subd. 4, chap.
140, Laws 1850, as re-enacted by chapter 133, Laws of 1880, authorizing the
taking of land by the company to lay out and construct its road and for the
hecessary cuttings and embankments. ) ¢ _

The company can acquire no title without the consent of the owner of the
fee or the appraisal! and payment of the damages. (Supreme Ct., 1863. Craigv.
Rochester City and Brighton R. R. Co., 89 Barb., 491; see Gilbert v. Columbia
Turnpike Co., 3 John., 107.) Plaintiff conveyed in fee to a railroad company a
piece of his land for the road, upon condition that the road should be completed
over it by a certain day. It was not then completed, but after the day plaintiff
gave them notice to make the fences and permitted them to make expenditures
on the land, and did not assert the forfeiture unti! two years afterward nnd then
brought ejectment. Held, that the forfeiture had been waived. (Supreme Ct.,
1852, Zudlow v. N. Y. and Hurlem R. R. Co., 12 Barb., 440.) A railroad com-
Pany, on purchasing land, has the right to pay a part of the consideration there-
for by keeping open portions of the same as public streets, A condition in the
deed that certain portions of the land conveyed shall be kept open as public
streets is not void as imposing a duty or trust upon the corporation inconsistent
with its business and outside of the objects for which it was formed. (Suprems
Ct., 1868, Tinkham v. Erie Rasway Co., 53 Barb., 303.)

The conveyance of title should be by deed. 1In the casc of Miler v. Auburn
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and Syracuse R. R. Co. (6 Hill, 81), the court decided that the owner of lands
cannot grant the right to enter upon and occupy them by a railroad, for an in-
definite length of time, without a conveyance sufficient under the statute of
frauds to convey a frechold The right of permanently occupying one's own
land, in such a manner as to deprive the adjoining owner of an easement, cannot
be ncquired under a pge®! license; such license being revokable, even after it is
executed. (Per COV£T »)  The license, hence, is a justification for acts done
nnder it, while unrevoked, and if the company go and do work under parol
leave from the owner they will not be Hable to an action As to revocation of
license, sec 15 Wend., 380; 8 Kent's Com., 451, 4th edition, The grantor can-
not recover damages, by reason of the land being used for railroad purposes,
where he had vol conveyed the premises without restriction. (Mutter of

the Ulica, ete., R. (0., 56 Barb., 456; see Rootv. N. Y. and Erie R. Co., 18

Barb., 80; Hentz v. Leng Island R. Co., 13 Barb., 648.)

A grant to a raliroad corporation of so much of & farm as might be necessary
for the construction of the road if it should cross the farm, provided it should
not cross south of a certain line—Heid inoperative if the road crossed the farm
south of such line. (V. Ckan. Ct., 1840, Douglassv. N, Y. and Evie R R Co.,
Clarke, 174.) The title to certain real estate, purchased with the corporate

, Tunds, but without the knowledge of the company, the deed being taken in the
name of a director, will nevertheless vest at once in the company. (Buffal, ete.,
TR (b, v. Lampson, 47 Barb., 533.) Though a corporation is chartered for a
limited number of years, a grant to them and their successors is a grant in fee.
The power to purchase lands was a power incident at common law to all corpo-
rations, unless they were specially restrained by their charters or by statute (2
Kent, 281; Co. Lit., 44, a, 300, b; 1 Kyd on Corp., 78, 78, 108, 115; 3 Pick.,
239), and is expressly conferred (1 R. 8., 731) for the purposes of the corpora-
tion. Moreover, by 1 R. 8., 748, section 1, every grant passes all the estate or
interest of the grantor, unless the intent to Pass a less estate or interest appesrs
by express terms or is necessarily implied. There is no necessary connection
between the period of enjoyment and the quantity of th-estate. (Ct. of Appeals,
18534, Nicoll v. N. Y. and Erie R. R. (o., 12 N. Y. (2 Kern.], 121; affirming 8
C., 12 Barb., 460; to similar effect [citing also Prest. on Est., 250] is Peopls v,
Mauran { Supreme CL., 1848], & Den., 889.)

By tlie general railroad law of 1848 (page 228, § 20), it was provided that
in case the company could not agree with the owner of the land through which,
they proposed to lay their road, the company might apply to the Legislature,
who might ‘“determine and decide that such proposed route will be of sufi-
cient public utility to justify the taking of private property for the construc-
tion of the same,”

By the present law, there is no restriction but the power given to the Supreme
Court to change the location; and now a company formed under this law may
take any lands on making the compensation provided for, subject only to this
restriction. Under the above subdivision three of section twenty-seven it seems
the railroad company is restricted to no limits except their necessities in the ac-
quisition of lands for stations, ete.; and it would be a question for the jury
whether such real estate was bona Jfide purchased for the purposes contemplated
in its charter. (See Mossv. Averell, 10 N..&., 462; see sections 155 and 156,
post, for proceedings to acquire additional real estate, rights to convey water,
ete.)
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Passenger depots, convenient and proper places for the storing of cars ang
locomotives; proper, secure and convenient places for the receipt and delivery
of freight, and for the safe and secure keeping of property between the time of
its receipt and dispatch, or after its arrival and discharge and before delivery,
are among the acknowledged necessities for running and operating a railroad,
and the right to take lands for these purposes is includ® in the grant of power
given by the general railroad act, as amended in 1869 8 of 1869, chap. 237,
sec. 1), which authorizes railroad corporations to acquiré real estate * for the
purposes of its incorporation or for the purpose of running or operating itg
road.” (Matter of N. Y. and Harlem R. R. Co. v. Kip, 48 N. Y., 456. For
the act of 1869, above referred to as amended, see section_‘15g, post.) .

In the city of New York depots for freight, cattle angplive stock are within
the purposes for which railroads are constructed, and the lands necessary
therefor may be taken by proceedings in invitum. (Matter of N. ¥. € and
H R. R. R Oo v. Gaslight (5., 5 Hun, 201.) A railroad ¢ompany may ac-
quire land, under the statute, for the purpose of approaching structures erected
by it for purposes for which the necessary land might have been taken. (Id.)
To authorize the company to take lands, a reasonable necessity therefor must
be shown, It is not, however, a question of possibility, but of strict practica.
bility, (Zd.) Under the statutes authorizing railroad companies to acquire
title to real estate without the owners consent, a company cannot take land:
simply for the purpose of removing gravel therefrom, to be used in construct-
ing a distant portion of its road. (¥. Y. and Canada R. R. Co. v. Gunnim,
1 Hun, 496.) For the general principles applicable to the taking of land by
railroad corporations, see Rens. and Sar. R. R. Co. v. Daris, 43 N. Y., 137, in
which case, it is said, it is for the court to decide as to the extent and necessity
of such appropriation, and the determination of the board of dircctors of the
company i8 not conclusive upon such question. (See, also, Matter of Roston and
Abany R. R. Co., 53 N. Y, 574.) The width of the road is limited to six rods,
but, in case of cuttings and embankments, the company may take as much
more land as may be necessary to a proper construction of the road. (ZLams
1850, chap. 140, § 28, sudd. 4; see § 199, post.) That the real estate of 2 cor
poration can be conveyed only by the proper officers, and not by the stock-
holders, (Wilde v. Jenkins, 4 Paige, 481.) A railroad corporation, under the
power delegated to it by the general railroad act, to acquire title to lands for
the purposes of its incorporation, has, to o large cxtent, the right to determine
the measure of its wants, and to fix upon the location of lang to be appropri-
ated, subject to the qualification that the purposes for which the land is to be
taken are strictly within its charter. (Inre N. Y. C. R R Co.,ele., 62N. Y.,
326.) Where a reasonable necessity is shown, the courts will not interfere with
the exercise of its discretion in selecting suitable lands, unless the selection
will result in great injury, or was influenced by some improper motive. (7d.)
Depots and cattle yards for freight and live stock—held, essential in New York
city. (Id.)

The only limit granted to the power to railroad corporations to take land for
railroad purposes, is the reasonable necessity of the corporation in the discharge
of its duty to the public. (In 7¢e N. ¥. C. B. R, Co., 77 N. Y., 248.) This
includes the acquisition of land for depots and buildings convenient and proper
for storage of cars and locomotives when not in use, the receipt, storage, safe-
keeping and delivery of freight and property, as well as such facilities as are
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usually required in operating its road and the successful prosecution of its
business, (/d.) The prospective needs of the corporation, for a reasonable
time, may be taken into consideration, (fd.) The fuct that such exercise will
be attended with extreme inconvenience and hardship to individuals, is not
entitled to any weight, and when a clear right to the exercise of the former is
shown,'it is the duty of the court to authorize it. (Id.) Where a railroad cor-
poration is authorized to appropriate lands only for its own use for the pur-
poses contemplated by its charter, it is not lawful to add to such wuse that for
street or highway purposes unless additional compensation is made to the
owner of the fee. (Strong v. City of Brooklyn, 68 N, Y., 1.)

Lands lying under water in the Hudson river, with or without a water front,
required by a railroad corporation for piers and wharves to facilitate the trans-
portation of freight, may be condemned by proceedings for that purpose. (In
re N Y. C.RRCo, 77 N. Y., 248.) As to whether the railroad company can
acquire an exclusive right to the piers, quaere. (Idem.)

§ 118, Power of corporation to acquire title in fee.—Any
railroad corporation in .this State may acquire the title in
fee, by the special proceedings herein before mentioned [re-
fers to Laws of 1850, chap. 140], to any Jand which it may
require for roadway and for necessary buildings, depots and
freight grounds. (ZLaws 1857, chap. 444, § 2.)

All lands acquired by any railroad company by appraisal
for passenger and freight depots shall be held by such com-
pany in fee. (ZLaws 1854, chap. 282, § 17.)

The fact a railroad company is in possession of lands under an unexpired lease
is no impediment to proceedings on its part under the general railroad act to
acquire title in fee. (Kipv. N. Y. C.and H R. R. R. Co., 67 N. Y., 227.)

§ W19, Power of corporation to purchase lands in an-
other State or hold stock of company in, for the purpose of
securing fuel.—Any railroad company organized under the
laws of this State may purchase, hold and convey lands, or
any interests in lands, in any other State through which
any part of its railroad is operated, or may purchase, hold
and transfer stock in any company organized in another
State, owning lands as aforesaid, for the purpose of secur-
1ug for such railroad in this State, a permanent supply of
fuel for its use. (Laws 1875, chap. 586, § 2.)

119(a). When company may hold and convey land in
olher States for business purposes.—It shall be lawful for
any corporation organized under the laws of this State, and
transacting business in several States or foreign countries,
to acquire, hold and convey in such States or countries, with
the consent thereof, such real estate as shall be requisite for
such corporation in the convenient transaction of its busi-
ness, or to purchase, hold, own and dispose of any stock in
other corporations owning such real estate situate in such







