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CHAPTER 30.

OF MUNICIPAL ATD AND CREDIT GIVEN TOWARD
THE CONSTRUCTION OF RAILROADS.

§ 410(a). Neither the credit nor the money of the State
shall be given or loaned to or in aid of any association,
co%poration or private undertaking. * * % x

No county, city, town, or village shall hereafter give any
money or property, or loan its money or credit, to or in aid
of any individual, association or corporation, or become,
directly or indirectly, the owner of stock in or bonds of any
association or corporation, nor shall any such county, city,
town or village be allowed to incur any indebtedness, except
for county, city, town, or village purposes. * ¥ #* "x
(Sections 10 and 11 of article 8 of the State Constitution as
amended by vote of the people November 3, 1874.)

Judge Dillon, in his treatise upon Municipal Corporations, second edition,
section 104, says that a large and almost unbroken line of judicial decisions in
most of the States has established the principle, that in the absence of special
restrictive constitutional provisions it is competent for the Legislature to
authorize a municipal or public corporation to aid in the construction of rail-
Ways running near or through them, by subscribing to the stock and taxing
the inhabitants, or the property within their limits, to pay the indebtedness
thereby incurred. (See cases cited in Dillon on Municipal Corporations [2d
ed.], vol. 1, p. 219, ef seq. ; gee also Dillon on Municipal Bonds for a full and
comprehensive discussion of the whole question sppertaining to municipal
bonds. )

The Legislature has not power to authorize a municipal corporation to issue
its obligations for the purpose of raising money wherewith to pay a subscrip-
tion of said corporation to the capital stock of a private corporation, and to
provide for the payment of such obligations by taxation. It has not power to
tax for private purposes only. (Wedsmer v. Village of Douglass, 64 N. Y., 92)
Accordingly Aeid, that the act (chap. 577, Laws of 1868) purporting to author-
ize defendant to subscribe for and take capital stock of the L. E. H. and M.
Co., to issue its bonda to raise money to pay for such stock, and to collect by
taxation the money to pay such bonds was unconstitutional and void, and the
bonds issued thereunder invalid. (Zd.) A municipal corporation is not estopped
from asserting the invalidity of its bonds by any conduct of its officers or
agents, or by the acts of acquiesence and approval on the part of the inhabi-
tants of the municipality after knowledge of the facts, (I1d.)

Previous to the amendment to the constitution cited above, the following
decisions were made by the courts: A municipal corporation could not
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issue its bonds and invest the proceeds, in railroad stock, unless such power
bas been conferred by the Legislaturc and accepted by such municipal corpora-
tion. (Zown of Duanesburgh v. Jenkins, 46 Barb., 294, and cases cited.)
Where in & charter, conferring upon the municipality, authority to aid a rail-
road company by subscribing to the stock of such railroad corporation, and
raiging the necessary funds therefor, but such authority was not to be exercised,
until the question whether or not it was expedient for the city to create such
liability, should be submitted to the people of the city, and a vote taken thereon
for or against such subscription, it was keld, that such provision was not un-
constitutional, nor a delegation of legislative power, but a legitimate case of
conditional legislation. (Bank of Romev. Village of Rome, 18 N. Y., 38; Clarkev.
City of Rochester, 24 Barb., 446 ; S. C., 14 How. Pr., 193 : S. C., 5 Abb. Pr,
107 ; reversing 8. C., 13 How. Pr., 204) The former constitution did not in
terms or by necessary amendment restrain the Legislature from conferring upon
municipal authorities the power to subscribe to the stock of a railroad and to
raise the necessary funds by taxation. (Bank of Rome v. Village of Rome, 18
N. Y., 38; and see Starin v. Town of Genoa, 23 id., 439 Gould v. Town of
Sterling, id. ; People, ex rel. Albany and Susquehanna R. R. Co. v. Mitchell, 35
id., 551 ; affirming 8. C., 45 Barb., 208 ; Matter of Taz Payers of Kingston, 40
How. Pr., 444.) The Legislature cannot compel a town to become & stock
holder in a railroad company without its consent. (People, ex rel. Dunkirk, W,
and P. B. B, Co. v. Backeldor, 53 N. Y., 128.) An order granting municipal
aid to a mailroad corporation, upon the condition that the avails be used exclu-
sively in the construction of its railroad, within the county in which the munici-
pal corporation granting such aid was located, is void where the railroad com-
pany had no authority t> construct its road or any part thereof, in the said
county (People, ex rel. Averdl v. Adirondack Company, 57 Barb., 656 ;) and the
action of the county judge in granting such order, is reviewable by certiorari.
({d.) No legislative enactments authorizing towns in their corporate capacities,
to issue their bonds; borrow money thereon, and donate the proceeds to the
railroad company, is valid (Sweet v. Hulbert, 51 Barb,, 312.) There is nothing
in an act authorizing a town to subscribe for stock or bonds of a railroad com-
pany or to issue its bonds or raise money by taxation to pay for the same that
is repugnant to the constitutional provisions (Const., art. I, § 6) designed to
protect the citizen from being deprived of his property without due process of
law, and restraining the taking of private property for public use, unless just
compensation is made therefor. The owner is not deprived of his property,
nor is it taken from him for public use within the meaning of the constitution;
nor is his property affected, except contingently and remotely, as in the case of
taxation (Grant v. Courter, 24 Barb., 232;) nor is the public Ioneys or property
appropriated for local or private purposes; the credit of the State is not pledged
in aid of any individual association or corporation. (Matter of Tax Payers of
KHingston, 40 How. Pr., 444.) The town by taking stock, becomes a stock-
holder and sustains the same relation to the company as an individual stock-
holder. The issuc of bonds, is only the machinery employed to pay for the
stock. (Matter of Taz Payers of Kingsion, 40 How. Pr., 444.) Defects in the
consent of the tax payers may be cured by a subsequent legislative enactment.
(People ex rel. Albany and Susquehanna R. R. Co. v. Mitchell, 35 N. Y., 551; af-
firming 8. C., 45 Barb., 208; People v. Clarke, 58 Barb., 171.)
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Former legislative enactments.

Although municipal corporations are now prohibited by the State counstitu-
tion from issuing bonds to pay indebtedness incurred in the construction of
railroads, it may become important to know what the legislation has been in
espect thereto, as many bonds which have been heretofore issued are yet un-
redeemed, and there are litigations pending in many instances concerning the
validity of the same. Below will be found the several acts passed by the Leg-
islature in respect to the bonded indebtedness of the municipal corporations
and towns of the State, omitting therefrom the various minor local enactments
designed to affect special localities. These acts are given tn haec verba, and
will have to be severally consulted for their respective amendments.

(See, also, Laws 1858, chapter 603, restricting municipal corpora-
tions from loaning their credit in aid of corporations, and regulating their
power to contract debts. Sce Laws 1870, chapter 300, providing for the pay-
ment of bouds of towns, villages and other municipal corporations. See Laws
1874, chapter 410, authorizing towns and villages to provide sinking fund and
pay bonded indebtedness. Laws 1877, chapter $20, curing defects in bonds
issued, when time of payment does not exceed sixty days beyond the time
allowed by law for their maturity. Laws 1878, chapter 75—bonded indebted-
ness may be paid by issue of new bonds, and regulating sale of the same.)

CHAPTER 195, SECTION 1, oF LAWws oF 1866,

AN Acrt in regard to filing the consent of taxpayers for the issuing of bonds to
aid in the construction of railroads.

‘““The original written consent, duly acknowledged or proved, of the tax-
payers to the loaning of money on the faith and credit of any town or city, for
the issuing of bonds of such town or city, to aid in the construction of any
railroad in this State, shall be recorded and filed in the office of the clerk of

the county in which such towns or cities may be situated, and a copy thereof,
duly certified by the said county clerk, shall be filed in the office of the clerk
of the town or.city wherein the respective property affected thereby is situated,
any law requiring a different filing to the contrary notwithstanding.”

CHAPTER 907, LAws or 1869,

AN Acr to amend an act cntitled “An act to authorize the formation of rail-
road corporations, and to regulate the same,” passed April second, eighteen
hundred and fifty, so as to permit municipal corporations to aid in the con-
struction of railroads.

SEcTION 1. Whenever a majority of the tax-payers of any municipal cor-
poration in this State, whose names appear upon the last preceding tax list or
assessment roll of said corporation as owning or representing a majority of the
taxable property in the corporate limits of such corporation, shall make appli-
cation to the county judge of the county in which such corporation is sitnated,
by petition verified by one of the petitioners setting forth that they are such a
majority of tax-payers and represent such a majority of taxable property, and
that they desire that such municipal corporation shall create and issue its bonds
to an amount named in such petition (but not to cxceed twenty per cent of the
whole amount of taxable property as shown by said tax Jist and assessment
roll), and invest the same or the proceeds thereof in the stock or bonds (as said
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petition may direct} of such raiiroad company in this State as may be named
in said petition, it shall be the duty of said county judge to order that a notice
shall be forthwith published in some newspaper in such county, or, if there be
no newspaper published in said county, then in some newspaper printed in an
adjoining county, directed to whom it may concern, setting forth that, on aday
therein named, which shall not be less than ten days nor more than thirty days
from the date of such publication, he will proceed to take proof of the facts
set forth in said petition as to the number of tax-payers joining in such peti-
tion, and as the amount of taxable property represented by them. And any
solvent moneyed, manufacturing or other corporation or company formed under
the laws of this State, and being assessed on real or personal property therein,
shall have all the rights and privileges under this act so far as property repre-
sentation is concerned, as other tax payers. And the board of directors or
trustees of any such corporation or company may apply to the county judge by
petition in the same manner as herein provided for other tax-payers. The
words ** municipal corporation,” when used in this act, shall be construed to
mean any city, town or incorporated village in this State. But nothing herein
contained shall be construed as to include the city or counties of New York,
Kings, Erie, Green, Albany, Westchester, Ontario, Seneca, Yates, Onondaga
and Niagara. (For amendments see Laws 1870, chap. 173, § 1; see Laws 1871,
chap. 925, § 1; sce chap. 883, Laws 1872; also see post, making this act applicable
to certain counties above excepted.)

52N ¥ ,208; id., 583; 53 id., 128; 55 1d., 1; 8d., 135; id., 587; 6 Lans , 306; 2 Hun, 385;1 T.
& C,570. 63 Barb., 105; 7 Lans.,, 43!; 3T. & G., 7; ¢ id., 134-142; 70 N. Y., 28; 66 Id., 491;
8 Hun, 340; 17 1d., 874; 151id., 218: 18id., 118; id., 208; 22 id , 201.

§ 2. 1t shall be the duty of the said judge, at the time and place named in
the said notiee, to proceed to take proof as to the said allegations in said peti-
tion: and if it shall appear satisfactorily to him that the said petitioners, or the
said petitioners and such other tax-payers of said town as may then and there
appear before him and express a desire to join as petitioners in said petition do
Tepresent a majority of the tax-payers of said municipal corporation as shown
by the last preceding tax list or assessment roll, and do represent a majority of
the taxable property upon said list or roll, ke shall so adjudge and determine
and cause the same to be entered of record. And such judgment and the
record thercof shall have the same force and effect as other judgments and
records in courts of record in this State. (For amendments see Laws 1870, chap.
597, § 1; see Laws 1871. chap. 925, § 2.)

62 N. Y., 32 . 18 Han, 206.

& 8. If the said judge shall adjudge and determine that such petitioners do
represent a majority of such tax-payers as aforesaid, and a majority of such
taxable property, as aforesaid, it shall be his duty forthwith to appoint and
commission three persons who shall be freeholders, residents and tax-payers
within the corporate limits of such corporation, to be commissioners for the
purposes hereinafter named. The said commissioners shall hold their offices
for five years and until others are appointed by the county judge of said
county, and shall, before entering upon the duties of their office, each make
oath faithfully to discharge all the duties thereof. All vacancies in such com-
mission shall also be filled by such county judge as they occur. Said commis-
gioners shall receive the sum of three dollars per day for each day actually
engaged in the discharge of their duties, and their necessary disbursements to
be audited and paid by the usual disbursing officer of such municipal corpora-
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tion. A majority of such commissioners, at a meeting of which all have notice,
shall constitute a quorum and may exercise the powers of the commission.
(See Laws 1878, chap. 720, § 1.)

76 N. Y., 182.

§ 4. It shall be the duty of such commissioner, with all reasonable dispatch,
to cause to be made and executed the bonds of such municipal corporation,
attested by the seal of such corporation affixed thereto, if such corporation
has a common seal, and if not, then by their individual seals, and signed and
certified by said commissioners, who are hereby authorized and empowered to
affix such common seal thereto and to so sign and certify such bonds. Such
bonds shall become due and payable at the expiration of thirty years from their
date, and shall bear interest at the rate of seven per cent per anpum, payable
semi-annually, and shall not exceed in amount twenty per cent of the entire
taxable property within the bounds of said municipal corporation as shown by
8aid tax list, nor shall they exceed in amount the amount set forth in such peti-
ticn. The said bonds shall also bear interest warrants corresponding in num-
ber and amounts with the several payments of interest to become due thereon,
but the commissioners may agree with any holders to register any such bonds,
in which case the interest warrants on the regisiered bonds shall be surren-
dered, and the interest shall be payable only on the production of the registered
bond, which shall then be transferable only on the commissioners’ records.
The savings banks of this State are authorized to invest in said bonds not to
exceed ten per cent of their deposits. All taxes except school and road taxes,
collected for the next thirty years, or so much thereof as may be necessary, in
any town, village or city on the assessed valuation of any railroad in said town,
village or city, for which said town, village or city has issued or shall issue
bonds to aid in the construction of said railroad, shall be paid over to the treas-
urer of the county in which said town, village or city lies, and said money so
paid over, including interest collected on bonds held by said treasurer as a sink-
ing fund, shall be invested by said treasurer in State, city, town, county or vil-
lage bonds, issued pursuant to law of this State on United States bonds, within
sixty days after receiving the same, and shall be held by said county treasurer
as a sinking fund for the redemption and payment of the bonds issued or to be
issued by said town, village or city, to aid in the construction of said railroad.
(For amendments, see Laws 1870, chap. 789, § 1; see Laws 1871, chap. 283, § 1;
Laws 1871, chap. 925, § 6.)

§ 5. Such commissioners are further empowered and directed to subscribe in
the name of the municipal corporation which they represent to the stock or
bonds of the railroad company named iz such petition (a8 the petition may
direct), to an amount equal to the amount of bonds so created by them, and to
pay for the same by exchanging the said bonds therefor at par; or they may,
at their discretion, sell and dispose of the said municipal corporation bonds so
created by them at rates not less than par, and invest the proceeds thereof in
such stock or bonds of such railroad company 88 may be directed in said peti-
tion. They shall represent, either in person or by proxy, such municipal cor-
poration at all meetings of such railroad bondholders or stockholders, Such
stock or bonds so purchased by said commissioners may be scld by them before
the maturing of the bonds of such municipal corporation only upon the order
of the county judge of the county, made upon the petition of a majority of
the taxpayers of said municipal corporation representing a majority of the







